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Guidance on Direct Payments and Adult Placement

Background

Direct payments (DP) were introduced by the Community Care (Direct Payments) Act 1996.  This followed a long campaign by a number of people with physical disabilities who were dissatisfied with the way in which traditional services did not properly meet their needs and requirements.  They wanted to have more control over their lives and say in how when and by whom their services would be delivered.  Direct Payments are designed to do just that but are not simply a shifting of cash to service users.  The Government’s policy intentions in relation to DP are that they want them to be more widely available and are encouraging their use with both older people and people with a learning disability as well as people with physical disabilities.  The proposed Health and Social Care Bill will extend Direct Payments to people that lack capacity to make decisions or informed choices. 

The White paper ‘Our Health, Our Care, our Say’ introduced the concept of Individual Budgets designed to give people control over their entire care package. The Individual Budget may include a Direct Payment.  A programme called ‘In Control’ is working with local authority partners to develop and test systems that will allow people to direct their own support. Individual Budgets (which include Direct Payments) are a key tool.

There are rules governing Direct Payment. Currently the Assessment and Care Management processes remain central to these although this may change with the introduction of Individual Budgets.  

The following are the key elements and processes currently governing Direct Payments:

· DP can only be made in relation to an assessed Community Care need.

· All persons assessed or reviewed under the Community Care Act must be given the opportunity to receive their service by way of DP

· The recipient must decide(with assistance if necessary) that they want a DP

· People can have part or all of their service by DP

· DP cannot be used to purchase a directly provided LA Service

· DP cannot be used to purchase long term residential care

· DP can be used to purchase up to 28 days short term residential care in any one year

· DP can be used to purchase services from an agency, to directly employ a personal assistant or to pay for a self-employed personal assistant

· Normally DP cannot be used to pay for care provided by a relative with whom the person usually lives but local authorities can exercise their discretion if that is either the best or only way that a service can be provided to an individual.

· A relative not living with the DP recipient can be paid as a personal assistant

· People can be supported in managing their DP by a relative, friend, agency or a ‘circle of support’. A ‘circle of support’ can be either a formal individualised Trust or a less formal collection of key people from a variety of backgrounds who will support the person in managing their DP

· Housing support costs using Supporting People money can be included in a DP so long as it is part of a Community Care package

· Services purchased through DP fall outside the Care Standards Act.  However if they are purchased from an agency, the agency may itself be subject to Regulation.

· DP recipients themselves may be subject to other legislation eg employment law and Health and Safety law.

Further more detailed information on how Direct Payments work is available on www.direct.gov.uk/en/DisabledPeople/FinancialSupport/DG_10016128 

Take up of DP has been variable and has met with some resistance and scepticism from professionals, families and service users themselves.  It can be seen as representing a threat to directly provided services and loss of control for care managers.  Associated with this is a concern about increased risk both to the reputation of the LA and to the person purchasing the service.  This may be especially where services are purchased directly from individuals rather than agencies.  There are concerns that some people with DP may not have the skills or support to act as employers and purchasers of services.  A lack of formal CRB and reference checks and proper recruitment practice could leave both DP recipients and their employed carers at risk of abuse.

A Commission for Social Care Inspection (CSCI) Study has identified the key barriers to people accessing DP as follows:

· Lack of clear information about DP

· Unnecessary and over-bureaucratic paperwork 

· Poor staff awareness of direct payments as an option for people 

· Patronising or restrictive attitudes towards people who might want to use direct payments and an unwillingness to devolve power from professionals to individuals

· Inconsistencies in local practice

Where DPs are most successful they are supported by a service funded by but separate from the local authority.  That support service will provide a range of help which may include assistance with recruitment, personnel issues, tax and NI support, money advice, advocacy, brokerage etc.  

Direct Payments and Adult Placement

DPs are a relatively new concept and have been used most widely by people with physical disabilities. From the outset it was, however, available for all adults under pensionable age with Community Care needs but had little take up by people with learning disabilities  There are restrictions on the use of DP by people with mental health problems subject to the Mental Health Act and it is only comparatively recently that DP has been extended to older people.  

DPs have been used mainly for the provision of personal support to people who are living in their own homes or in shared accommodation (supported living).  

It is only recently that DPs have been seen as having potential for use in Adult Placement (AP).  The Department of Health has clarified that DP can be used to purchase services directly from AP Carers. This is true even where the AP Carer works with a local authority-managed Scheme as long as the payment is made directly by the individual or their representative to the AP Carer and does not come through the Scheme. 

Individuals can purchase short breaks or day support directly from an approved AP carer in this way.  Also if they live in an AP they can use a direct payment to purchase respite elsewhere or purchase day support. 

There are, however, no rules to prevent an individual or their family setting up their own ‘adult placement’ and such an arrangement would fall outside the scope or control of an AP Scheme.  Individuals can also contract separately with an approved AP Carer rather than through the AP Scheme and this is beginning to happen in some areas. NAAPS recognises the need for Good Practice Guidance that will help Schemes to engage positively with people wishing to purchase services through direct payments and which will minimise the possibility of ad hoc and potentially unsatisfactory arrangements being made.  

The following issues and possible solutions represent current thinking within AP and the suggested actions in the right hand column indicate actions that still need confirmation from statutory bodies.  NAAPS will be taking responsibility for obtaining these confirmations.  Other suggested actions are for schemes to carry out on an individual basis.  
Issue
Probable Position
Actions

General  



1. Can the individual purchase services directly from the AP carer and circumvent the Scheme? 


Yes they can. In that situation however the services provided by the AP carer would be seen as ‘non AP activity’. This will need to viewed in the same way as any other non-AP activity in the light of its impact of people receiving services under adult placement.

Confirmed with DH.


Agree Guidance with CSCI 

Carer Agreement needs to be modified to include: 

· a requirement for the AP carer to consult with the scheme if considering DP funded arrangements

· a warning that the Scheme will need to look at the impact of supporting DP-funded service users on people in placements made under AP and that this may affect the viability of the AP



2. When a DP is used to purchase a service from an approved AP Carer, can the Scheme offer support to that placement?  How can that support be funded? 
There is nothing to prevent local authority and independent Schemes offering support to a placement funded through DPs. The question is how that support is funded. 

For an independent Scheme: The support cost can be included as part of the DP and the AP Carer can therefore continue to receive support from the Scheme.

For a LA Scheme: The support cost cannot be included as part of the DP.  However, most LAs fund Scheme infrastructure costs separately and so this should not normally be a problem. For spot contracts with other local authorities, the cost of support can be included in the Service Level Agreement with the local authority.  


Confirm with DH

3. Can the SU be asked to arrange their placement through the scheme rather than directly with the AP carer?
For an Independently managed Scheme: 

Yes, but…….The Scheme can make it clear that this is the preferred route.  The AP Carer Agreement can be modified to include a requirement that placements are made through the Scheme but there is nothing to prevent the AP Carer making a direct arrangement and counting this as ‘non AP’ activity.  Confirmed with DH
For a LA scheme: The scheme can provide information about carers but cannot get involved in arranging the placement Confirmed with DH




4. Direct Payments cannot be used to purchase residential care. Most APs are however now funded under Community Care arrangements.  Could some long term placements therefore be funded through DP?  


DP could be used to purchase support (including personal care) from long term carers (with housing and board costs being met from other benefits). Theoretically this would allow AP carers to provide long term accommodation and support and/or personal care independently of the AP Scheme. Schemes will need to ensure AP carers understand the implications of this (loss of support, access to training and learning, insurance, tax etc). 
Clarify with DH

5. Would an AP Carer providing accommodation and personal care funded through DP and outside the AP Scheme have to register with CSCI? (NB: AP Carers who provide accommodation but not personal care would not have to register with CSCI in any event) What are the implications of this? 


This needs further clarification. If such AP Carers had to register independently with CSCI then they could not be funded through DP because DP can’t be used for purchase of residential care.  
Clarify with CSCI

Recruitment and training  
 
 

6. Are there training implications for AP carers funded through DP
There are (as yet) no training or qualification requirements for support workers funded through DP. AP Carers that remain under AP will continue to have to meet AP Carer training and learning requirements. 

Confirmed with DH, CSCI and S4C




7. Is there a possible role for AP Schemes in assisting with the recruitment and training of AP carers funded directly through DP?  
For independent schemes: Yes and that assistance could be funded through DP. There is a possibility that AP Schemes assisting with recruiting AP Carers who provide personal care would have to be registered as a domiciliary care agency. This needs to be clarified with CSCI. 

For a LA scheme: Yes if the local authority funds the Scheme infrastructure costs. DP funding could not be used to directly purchase such assistance from a local authority managed Scheme  

Confirmed with DH   


clarify rules with CSCI

Money Issues



8. One independent scheme recruits carers with the involvement of SU but also acts as fund holder for DP money and pays the carers on behalf of the service user.  Is this a good arrangement that could be adopted by other independent Schemes? 


Whilst this is tidy it could compromise the basic principle of DP i.e. the service user being in control.

Scheme could set up or act as a user controlled or independent living trust which does not remove control from the service user. See Values into Action guidance www.viauk.org   


9. What are the tax, insurance and other implications for AP carers who provide services directly purchased through DP? 
AP Carer public liability insurance is limited to AP activity and so they would need separate cover for ‘non-AP activity’.

Clarified with Ellis Bates

The service user would need employers’ liability insurance if using DP to directly employ  the AP Carer (and note that in that case the service user would be subject to employment legislation including minimum wage, working time directive etc) 

The tax arrangement, other agreements such as fire safety and exemptions from the requirement to register as a HMO or food business are specific to AP Carers managed through an AP Scheme. AP Carers directly providing services funded through DP without the involvement of the AP Scheme will not be able to take advantage of those arrangements and exemptions.  


Clarify with HMRC

National Issues
 
 

10. Are there any differences in how DPs are viewed and managed in Wales Scotland and NI?



Clarify with Welsh Assembly, Scottish Executive and NI Office 
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